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PLANNING BOARD REGULAR MEETING 

FEBRUARY 16, 2010 
 
 

Call to order:  The meeting was called to order at 7:05 p.m. 

Members Present: Raymond Curran, Chair; Maurice Weitman, Thomas Rocco  
 

 
Approval of Minutes:  
 A motion was made to approve meeting minutes of 1/5/2010. All in favor 
 A motion was made to approve meeting minutes of 1/19/2010. All in favor 
    

Public Hearing: 
 
 
PB09-074  Stewart’s Shops #309 – P.O. Box 435, Saratoga Springs, NY 12866 [SBL: 86.26-2-
 31 (B-3)] 
 Site Plan Approval: Replace underground storage tanks, add additional light 
 posts,  expand pavement, remove and replace signs on N. Chestnut Street. 
 Applicant present: Brandon Myers 
 
 A motion was made by Thomas Rocco to move to enter into public hearing to hear 
 agenda items for Stewart Shops. All were in favor.  Brandon Myers explained that 
 Stewart Shops will be replacing the underground fuel tanks.  Since they are moving 
 company wide to change the tanks, it made sense to make other changes at the same 
 time.  They would like to lower the entrance sign, repave and move the dumpster 
 location to provide easier access for delivery trucks. 
 
 Hearing no comments from the public, a motion was made to close the public hearing, 
 all were in favor. 
  
 Brandon Myers went on to explain the changes that were made since the last board 
 meeting and the concerns that were raised.  They will move the dumpsters over slightly, 
 by removing a tree and replanting 4 more at the back of the dumpsters for landscaping 
 purposes because of the foot traffic in that area.   The trees will be planted at 6 feet 
 high. All lighting will be LED fixtures and the lights on the building will be replaced.  The 
 basin size has not changed, but we are putting in a tee to provide additional protection 
 for runoff.  The runoff to the stream will be the same but the new system will be an 
 improvement to the current system.  The use of permeable surfaces was considered, 
 but, it was not conducive to this business.  There would be no way to capture fuel 
 leakage if the surface was permeable and there are issues with sand getting underneath 
 that has been a problem.  David Clouser has heard about these surfaces but has not 
 seen it used.  Maurice Weitman asked what would happen if there was a leakage.  
 Brandon Myers explained that there were several levels of protection that must be in 
 place since the industry is highly regulated.  A licensed truck will be dispatched to 
 remove the fuel if there is a spill. The pattern of the drain is directed to the catch basin 
 as an added protection in the event of a spill.  David Clouser is concerned about the 
 lack of  temporary construction fence in certain areas.  He would like to see additional 
 fence to two areas of the site. And also, he would like to have the options of adjusting 
 the lighting at the top of the sign if the building department deems it too bright.  Brandon 
 Myers agreed to these changes and will implement them. 
 
 A motion was made by Thomas Rocco to approve this application with the following 
 conditions:  Additional construction fence in the areas identified by David Clouser and 
 the option of adjusting the lighting on the sign if it is deemed to bright by the Building 
 Department.  All were in favor, the vote was as follows:  R. Curran - aye; T. Rocco – 
 aye; M. Weitman – aye 
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PB09-122  Rascal’s, 127 Main Street, New Paltz, NY 12561 [SBL: 86.34-6-11 (B-2)] 
 Extension of hours for Restaurant 
 
 A motion was made by Thomas Rocco to move to enter into public hearing to hear 
 agenda item for Rascals. All were in favor. 
 
 Chair Ray Curran explained that we were only looking to modify one conditions of the 
 original Special Use Permit. 
 
 Comments from the public: 
 
 Ruth Elwell – In approving the original Special Use Permit, since the business was in 
 close proximity to residential areas, conditions were placed to address the concerns of 
 the neighbors by maintaining a family style restaurant concept.  Ruth feels there is 
 no reason what so ever to modify the original Special Use Permit.  
 
 Roselyn Cherry – 5 Prospect - Lives the closest to Rascals. Her windows face Rascals 
 and her life has been impacted by the noise and loud music and is opposed to this 
 extension of hours. 
 
 Sally Rhodes – Currently chairs the Quality of Life Committee and a new noise 
 ordinance for the community is currently at the Village Board for review.  She has 
 received many complaints from the neighbors about noise in the area.   
 
 Tina Iler – Strongly oppose the hour’s extension and thanked Ruth Elwell for her  earlier 
 comments.  Condition #5 of the original SUP is not in compliance and would like  the 
 board to re-visit the original Special Use Permit. 
 
 Elizabeth Harshow – Has a copy of a map by surveyors which shows the close 
 proximity of her property to Rascals. Elizabeth feels that the original special use permit 
 approval was given without accuracy of 191 foot distance.  This should have been taken 
 into consideration when the original Special Use Permit was approved in 2006. Feels 
 that granting this request would make a huge negative impact on her life and the lives of 
 her neighbors.  Elizabeth will make sure the Planning Board get a copy of the surveyors 
 map.  There was an issue with the distance between Rascals and her residence.  Chair 
 Curran will have the Building Inspector speak to that later on tonight. 
 
 Christina Marmo – If the board allows Rascals to extend their hours, it would be a huge 
 negative impact.  Wants to know how an approved plan for a restaurant in 2006 became 
 the reality of a bar in 2009?  In 2006 Mr. Toscani led the board to believe he was 
 opening a family style restaurant which clearly has not been the case.  Please use the 
 code to render your decision and revoke the SUP. 
 
 Allison Nash – Is Rascals a bar? 1 – It fits the definition of a bar in the code; 2 – It calls 
 itself a bar; 3 – It looks like a bar; and 4 – there is amplified music.  Allison submitted a 
 booklet of photos, advertisement, etc of Rascals and feels it is advertising itself as a bar. 
 
 Stefen Cook - Rascal’s does not appear to be a restaurant. The building inspector 
 assertion that Rascal’s was open for business in August is false. 
 
 Vicki Danskin – Disappointed with the board for even entertaining the idea of this 
 request given the landlord is not in compliance.  Hopes to work closely with the building 
 inspector for compliance of the codes. 
 
 Julie Harshow – The original SUP was granted based on the business being a family 
 style restaurant.  The house for a family style restaurant is different than that of a bar.  
 When calling the building inspector to complain and was told that nothing can be done 
 unless it was during business hours.  When the police arrived, they could not do 
 anything about code violations but could possibly do something about the noise.  Why in 
 the world would a family style restaurant be open until 4:00am in the morning? 
 
 Dan Sheedy – Owner of The Tea Room – runs a very successful family style restaurant 
 and cannot think of any good reason whatsoever to have a family style restaurant open 
 until 4:00am in the morning.  My business is successful with closing at 8:00pm during 
 the week and 10:00pm on the weekends. 
 
 Peter Lichenstein – Since Rascal is near a Church, the original SUP should not have 
 been granted in the first place. 
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 Orin Strauchler – Current member of the ZBA Board – and has made it clear he is not 
 speaking for the board. Orin acknowledges that sometimes the board will have to make 
 really hard decision and cannot see anyway that the board can come away from this 
 meeting approving this request.  Orin hopes the board does the right thing and deny this 
 request. 
 
 Peter Banger – Concerned about a bar being so close to his house.  Extending the 
 hours would have a negative impact to the surrounding area.  Adding another bar to the 
 already heavy population of bars in the area will have a tremendous impact on the 
 neighborhood where there is already loud noises, drunks, etc. 
 
 Barbara Youngman – Rascal’s parking lot directly across from where she lives and she 
 has to hear loud noises, drunks, cars coming in and out of the parking lot etc.  Would 
 like the original SUP revoked. 
 
 A motion was made to close the public hearing. All in favor. 
 
 Chair Ray Curran recalls from the original SUP that was approved for a family style 
 restaurant with the ability to sell alcohol.  It was never intended to be a bar.  There was 
 an error in the approval where the wording that was used was restaurant/bar.  The 
 board has the right to re-visit that issue to clarify the original intention of the board.  The 
 term restaurant/bar was used in error since it was not mentioned in any of the minutes.  
 Chair Ray Curran would like to clarify a statement made by a member of the community 
 that we do not work with the building inspector. Chair Ray Curran would like to make it 
 very clear that he communicates with the building inspectors on a daily basis at the very 
 least and sometimes more than that.  There is nothing that is done by the planning 
 board that is out of sync with the building department in terms of their jobs and we rely 
 on them to do their jobs in a way that is consistent with the laws. Chair Ray Curran 
 asked the building inspector Rodney Watrous the clarification of the distance between 
 residence and business.  Mr. Watrous replied that the ingress/egress and only comes 
 into play if it is a bar and would not apply for a restaurant.  The rule is 500 ft if it is a 
 bar.  Chair Ray Curran asked the building inspector Kathy Moniz to speak to the issue 
 with not doing inspections on the weekends and since the police does not do this that 
 would  be responsible.  Kathy Moniz replied that building department business hours 
 are from 8:00am-4:00pm and unless called in by police, fire or village official she cannot 
 validate potential violations.  She also stated that the Village board was aware of this.  
 
 Chair Ray Curran asked the applicant to speak to the issue of bar seats and parking 
 agreement with the neighbors to accommodate the business.  The seating was limited 
 to 20 and it seems that this is not the case.  The applicant stated that he has 18 chairs 
 at the bar and 110 seats in total.  The applicant stated that the parking issue was settled 
 which is not the case per Drayton Grant, council to the planning board.  Thomas Rocco 
 asked the applicant “why should this request be granted”?  The applicant responded 
 that he would like to serve until 4:00am in the morning which he has to do anyway 
 according to his permit.  There is only one establishment open to accommodate people 
 who come out of the bar and want to eat, which is Gourmet Pizza.  
 
 Maurice Weitman would like to know how to address the restaurant/bar issue which 
 seems to be the problem here.  Chair Ray Curran asked our counsel, Drayton Grant to 
 comment to this. 
 

  Drayton Grant stated that the application before the Planning Board this evening is part of 
  a long, complicated history.  Much of it may not be relevant tonight.  Here are some of the 
  facts and circumstances relating to the use of the site as a bar that may be useful for this 
  evening. 

1.  The entrance to this property is within the required 200 foot setback for a bar from 
 a residential neighborhood set forth in the Code. No variance was ever required for 
 this use. It is beyond the authority of the Planning Board to grant a variance from 
 setbacks. The Planning Board members thought that the site was going to be a 
 restaurant with a liquor license and incidental consumption of alcohol, as occurs in 
 some other sites in the Village.   

2.  The Planning Board minutes show that the Planning Board did not intend this site 
 to be developed as principally a bar, and it was with this understanding that the 
 Planning Board voted to allow this site to be a restaurant. However, after the vote 
 when the Chair Chair wrote up the permit, he made the use of BAR a second 
 principal use, though this was inconsistent with both the Planning Board 



VILLAGE OF NEW PALTZ PLANNING BOARD REGULAR MEETING FEBRUARY 16, 2010 (con’t) 

 4

 discussions and with the Village Zoning Code.  It was an administrative error for 
 the Planning Board to issue an approval in excess of its authority. 

3.  This site has been developed for more seating for bar patrons, than were shown 
 on the approved site plans. This is an enforcement issue and affects the count 
 used to determine the appropriate number of users for calculating the parking.  

  4.  The current application for a 2 hour time extension only. As recounted by the  
   attorney for the applicant, the purpose of the extension is only for the bar.   
   Therefore the extension of hours would be used for a purpose not in conformance 
   with a use within the authority of the Planning Board to grant. 

  5.   I have heard nothing from the attorney for Mr. Toscani since our meeting. 

6.     The business has barely operated since its construction.   

 I have been concerned that even when there has been a clear administrative mistake, the 
 landowner who has received permission and acted in justifiable reliance on it can have vested 
 rights in the approval when changing it would cause undue hardship.  The site development has 
 occurred for the first floor of 127 Main.  While the restaurant could be developed as a business 
 even if the Planning Board made a change to the existing approval, Mr. Toscani's attorney has 
 intimated that the use of the bar is key to the business.  However, since there has been hardly 
 any use of the premises at all, proving the significance of the bar to the business could have to be 
 based on purchase price differences, not revenues from the site.  If you decide to pursue this, 
 let's discuss how. 

 As you know, I have been writing an article on administrative mistakes, which is still under 
 construction.  Much of it applies to the concerns we have in this application, so I have set it out 
 here to explain more about the authority of the Planning or Zoning Board to correct its mistakes. 

 A motion was made by Chair Ray Curran to deny the applicant’s request to extend the business hours 
 from 2:00am – 4:00pm.  That motion was seconded by Tom Rocco, all were in favor.  The vote was as 
 follows: R. Curran - nay; T. Rocco – nay; M. Weitman – nay 
 
 

Adjournment:   
 
   A motion was made by Tom Rocco to move to adjourn at 8:30pm.  The motion seconded by 
   M. Weitman, all was in favor. The vote was a follows: R. Curran - aye; T. Rocco – aye; M. 
   Weitman – aye 
 
 
 
 
Respectfully submitted, 
 
 
Jacqueline Sherbin 
 
Secretary to Village Planning Board 
 
Copies to: Trustee, Jean Calucci   
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